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MEMORANDUM

TO: Files

FROM: Lawrence R. Houston
SUBJECT: GAO and Unvouchered Funds

1. I discussed on the telephone with Captailn
West, of the Legislative and Liaison Division, WD (Extension
6330), the history of the appropriations for the Atomic Energy
Commission which Ceptaln West has been following, particularly
in regard to security of expenditures and review thereof by
GAO. Captain West reported that the orlginal May-Johnson Bill
in the House Committee provided in Section 15 approximately
as follows.

2. That the General Accounting Office in settling
accounts of administration of the Commission will not disallow
any expenditures which the Commission certifies to as necessary
for its operations. The War Department was asked for its
opinion of this Section and, on the basis of General Groves'
opinion that his arrangements with the Comptroller General
had been satisfactory, the War Department advised that such
a sweepling authorization was not necessary and it would drop
it from the Blll reported to the House. The Senateé: Committee
on Atomic Energy revived this provision in toto. Senator Byrd
objected to the breadth of the exception to review by GAO and
requested that Mr. Lindsay Warren, Comptroller General, testify
before the Committee. Mr. Warren l1s reported to have expressed
himself strongly in opposition to such a provision, stating
that 1t was unnecessary to security and unwarranted in any
authorization to expend Govermment funds. This was about 4
April.

3. The next Monday General Groves was called
before the Senate Committee, and he and Mr. warren discussed
the matter; as a result of which again the War Department
advised it was not interested in the blanket exemption.
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Captaln West stated that the Senate Bill was reported to the
Floor on 19 April and that he would give us coples on 22
April. Mr. Warren's testimony will not be printed for some
time but Ceptaln West promised to follow up the matter and
send us coples when they came through.
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Uron recciving the kind invitation to address your
groupy i: was lelt that, inasmuch as I would speak as a
represcuiative of the lawyers of the United states, you
would prefer 2 subject which is most currently umder
discussion by your collearues there.

I nust preface this paper with the apology that I
am neither an expe:t in this field of Awmerican law nor
in the %erman legal system. X c is also apparent, I
tpeak your langusge only as & [ocreigner and must beg
your indulgence in this respect. The subject of the
legal problems comnecied with the peaceful use of
atomic #nergy was chosen hovever, because it has been
onc of rreat universal concern to the lawyers of my
couniry and portends to become of great interest here,
Wy profound interest in the compurative law of Germany
and ‘merica hes led me to believe that the legal systems
are not so dissimilar, but that the questions arising
under one system mizht 2lio be germaine to the other,
Science has today brought mankind a lonz way from
the concepts of the ancient philouophers that all the
world and mattier were composed of a few elementis which
usually included fire, heat from ithe sun or some other
form of extreme energy as the focal point in their belief,
At the very Jdawn of hictory in the City of Thebes in Upper
Loypt, the consensus was that all power in the world
eninated fron the Chief and oldest Supreme Cod and to
him they zscrited the name ‘thom or Athom~ie. He was
the come God as the ium of the Iindus and his emblem w was
a perfect aphere, symbolizing a power superior to those
of nature and the natural elements., The conception was
then nerverted by later Egyptiuns to the 5od Osiris and
the emblsm became the sun. 0ddly enough, the present day
word Atom 1s from the same Gieek word meaning indivisible,
but it i: the action of dividiny the atom that produces
the tremendous amounts of energy availlable in our
generation,
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A new power 0f the Atoi based upon science rather
than theology was introduced to the world in 1944 and
the thoughis of men im all walks of life were directed
to the contemplation of the effect that the impact of
this new age would have upon their daily lives. A
professional connection appeared to the American lawyer
upon the signing of the Atomic Energy Act of 1954 by
President Eisenhower. Under the provisions of this
Statute the Federal Atomic Emergy Commission is suthorized
to remove the wraps of secrecy from reactors and all other
non-military uses of Atomic Energy and to expond funds
for the promotion of its usage by all private industry
and private scientific research. Within a few months
after this Statute became effective, i.e., by October 15,
1954, a total of 64 American corporations had already
comnenced participation in the program ané had committed
over §5,000,000 a year to rescarch. And by September 1954
two corporations had spent §28,000,000 toward the construc-—
tion of private reactor plants.

The role of the Federal Agency under this new legis-
lation is merely that of providing scientific and technical
advice, training scientists technicians and management in
the various safety, scientific and administrative achieve-
ments which they have made to date and to license the
building and operation of reactor plants. All in all, a
spirit of adventure in this new field has taken hold in
the United States which challenges this generation as
the wilderness challenged their pioneer grandfathers and \\“
the opening of the west their fathers. \

Since the existence of a new concept of energy and
the creation of new circumstances surrounding its usage
are unique, the common law principle of precedent and the
application of the doctrine of Stare decisis are again
called upon by the American lawyer in the form of analogy.
Fitting these new circumstances into an existing system
of jurisprudence requires assuring the greatest good for
the public consiatent with protecting the rights of the
individual.

Approved For Release 2005/08/16 : CIA-RDP62-00631R000200100068-6




Approved For Re'e 2005/08/16 : CIA-RDP62-00631R.200100068-6

» -

The Atomic Age arrived in Gerzany on the 26th of
January of this year when the Federal Atomlc :oneTgy
Commisuion wae formed under the chairmanship of Nre
Strauss. It is still mot certain as to the franework
within which the Federal Republic will pursue the
poaceful use of Atomic Lnergy, wheiher in a European
Atomic Energy Union, i.e., Bwratom, or by governmental
agreements. The ttatute, Lovever, fulfilis the legal
requirements for the commencexent of Atomic research
and the conatruction of a basic reactor.

By the enactment of this siatute and the formation
of the commission the time has come when the bar of
Germany ic also faced with a need to study these new
facts and circumstances arizing from the industrisl
use of Atomic Energy amd their relation to the exist-
ing legal system. It is hoped that & sharing of common
experience in this field, despite a basic difference in
systems of jurisprudence, can help to bring the two
professional groups closer together and promote greater
equity in both countries in the usage of the neweast and
moat powerful tool yet made available to mankind.

The basic machine in providing Atomic Energy 1s
the reactor. Although there are many methods of eonvert—
ing the action of this machine into usable energy, the
basis of all is the so-called "pile” consisting of ome
layer of uranium snd graphite piled upon another until
a self-sustaining chain reectlon 1is produced. The key
to this reaction is neutrons, which along with protons
and electrons, form the tasic uf «il atoms. In & reactor
neutrons hit and split the neuclei of atoms releasing
tremendous amounts of Aitomic Inergy. This splitting of
the neucleil is called fission. The pfoducts of this
process are 1) energy in the form of hest, 2) more neutrons,
some of which carry on the rezction, z) deadly gamma rays
and other radiation and, 4) the ashes of this nuclear
fire or the pieces into whieh the fissionable atoms are
split. These latier consist of varying amounts of up
to 40 different elements and most of them are highly
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radio-active. These ashes are often referred %o 88
atomic waste materials, even though meny paris of them
are recoverable and can be used to sustain further reactions.

The really important part of this proce.. for the
production of industrial energy is the heatl which is
converted to electricity by one of four present methods,
one using pressurized water, another using zodium as &
coolant, the boiling water reactior, and the homogenecus
thorium reactor which places the fuel in a water solution
at the start of the process in order to cut down the heat
output at the very beginning and thus keep it under control.
Reactor plants are invariably desigsned so that the most
dangerous operations are conducted by remote control and
from behind baricades of protective lead. The plants are
equipped with innumerable testing devices, and also the
safety regulations governing the conduct of employees and
the disposcal of waste materials are most rigidly enforced.

The United States has opersted 25 reactors from 19473
through 1954 and the'cxpericnce of these operations shows
s remarkable safety record, much below that found in what
are generally considered to be non-hazuardous industries.
This history shows no accidents involving radiation injury
during €06,000 operating hours and nearly 18,000,000 man-
hours. Within critical facilities, i.e., devices deuipgned
to test eritical mass, coolants and other reactor components
at low power, there was one acciient which resulted in
injury to four persons and & lois of 768 man~hours. In
addition two laboratory uccidents occurred in the assembly
of fissionable materials and in each of these one person
died and a few were injured. These constitute all of the
accidents occurring since 1942! The inited Kingdom has
an even more impressive safety record.

A Canadian reactor, NRX, broke down in 1953 as a
result of the failure of the control system. This resulted
in considerable damage to the reactor structure and the
release of large amountc of radio-active materials, But
there were no fatalitiesc and none of the plant personnel
were uignificantly affected by the radioactivity curing
the decontamination, dismantling and clean-up processes

- 4 -
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which followed. There was ne physical damage about the
reactor itself. All employees were immediately evacuated
as a precaution but all were able to return to work the
following day. This unfortunate accident at least taught
the rest of the world thar large amounts of radioactivity
can be handled safely even though they are spread over
large areas and throughout a complicated industiriale-

type plant,

What has been here said however does not mean that
reactor hazards can be taken lizhtly or that the problems
can be over-simplified. It does lend support to the
large body of informed thought that with proper precautions
and careful attention to reactor design, the accidents
which may occur need be no greater than those occuirirs
in other industries. The precautions referred to,
however, are neither easy nor cheap.

Thus it may be seen that it would be foolhardy to
be complacent about such problems because danc:r does
exist in the operation of atomic reactors, but that
proper precautions can bring them under complete control.
It is with this understanding rather than with pessimism
or abrnormsl assumptions that the legal problems should
be approached. ‘

The need for a speciil code of ordinances or
regulations to license the operation of such an industry
and control its safety measures becomes immediately
aprarent to the lawyer, but within this field we also
find the problems of how best to enforce these rules of
conduct. TFor example, the revocation of a license or
the institution of criminal proceedings for a violation
of certain precautionary rules might be far too slow,

The damage might well be éompleted to the detriment of
the public before the case 2culd ever be heard. Under
American jurisprudence & very effective tool is often
the injunction. Under circumstances of urgency and
gmergency, a court may issue 2 temporary ex parte order
commanding the defendant to remove dangerous condition
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or cease his activity until the merits of the case can
be heard. It is the opinion of meny leading Jjuriste that
such a tyre of remedy should be made available to the
controlling governmental authority in the regulation of
atomic reactors to assure effective remedies of unsafe
conditions., The requirements for the issuance of
licenses will probably well regulate construction of
reactor plants and their design, but in the scope of more
lmnediate daily safety we must look to some of the
following items.
1) Limitations upon the permissable dosas of
radiation which may be absorbed by an individual
due to exposure in both controlled and uncontrolled
areas, a8 well as limitations upon the amounts of
radiocactive materials that may be permitted to
remain on exposed surfaces and limitations upon
the amounts of radioactive effluent which may be
released or discharged into the air or water,
2) Control of hazards, monitoring of personnel,
respiratory protection, caution signs and labels
for concentration arecas and for containers of
radioactive materials, the storage of materinl and
the training of personnel in safe handling of
materials and the use of monitoring equipment,
3) Control over the disposal of radioactive waste
by burisl in the soil or the ocean and by disposal
into public sewers and the munner of disposal,
This gquestion will probably be a jurisdictional
one ané within the area of international law
nust nececsarily be the subject of treaties as
other international sgreements,
4) The maintenance of records by licensed reactor
plants and the reporting of overexposure,

These are all items of regulation which will require
immediate rectification in the event of violation, but
at the same time must be sufficiently flexible as to
pernit private indusiry to cperate freely and without

—6-
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undue bureaucracy. Thus the regulatiom must be clear
concise and unambisucus so ger as i:z feasible, Iihey must
not be written for the health physicist ‘ut for the members
of industry, including the employeesz, the general public
and for the courts which vill be cnlled upon to administer
them, It is 1mperativcsthﬁt they be understandable 1o
peopls who are not specinlly trained in the field. They
must be srompted by considerations of health and safety
and not merely by notions of desirable practice or good-
housekeeping. They must also be prepared so as to provide
for euxsy revision and amendment as new technijues and
practices are developed in the industry.

The one gzreat field beyond regulation which commands
the interest of the lawyer is that of public amd personal
liability for radistiom damage. Objects of damsge may be
property as well as persons since exposure to excessive
radiation may render property unusable permenently or
until after expensive decontamination processes have bheen
employed. This is in addition to the very obvious
possibility, as oprosed to probability, of personal injury
resulting from escaped or uncontrolled radiation.

The German law is probably more certain znd more
flexible to meet this new circumstance than ours, since
we are confronted with the objective theory of liszbility
with regard to the carrying on of an extra hazardous
activity. The doctrine of the case of - Rylands v, Fletcher,
3 House of Lords 330, decided in 1668 has become a part
of the law in nearly all of the United States. This
doctrine recogrizes that there 4a no liability for
unintentional and non-negligent ccnduct where injury results
to others, but provides an excertion in the case of an
extra-hazardous activity. The court there decided that
one who brings onto his own lands, and collects and keepa
there for his own purposes, anything which iz likely to
cause injury if it escapes, must keep it &t his own peril,
and if ke fails thenm he shall be prima facie liazble for
8ll demage which is the natural consequence of its escape.
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Thi: stricet rule of liability has been carried over to
tue .loragze of explosivi. and blating operations and

would logically apresr apipiiceble to cases of damage
from rudistion cauced by escuping fiossion productse.

Cn the ctiher hand the same .njlishk courts which
prosulzated the rule have granted an excepiion where
the sctivity is one conducted under legislative per-
mission, ireating .uch & case au ithat of a "matural

use of ihe lend”. In other word: it is possible that

a showing by the defendant thai he operated Lis plant
wnder the regulatiovns prescribed by governmental
authority and under license will relieve hir of $his
sousolute limbility. 1n the case of Lorthwesil Utilities
vo. london Guarantee and Accident Co., 154 L.T.He &3

it was held that a utiliiy company who.e gas escaped
into 2 boement end exploded wae not subject to the rule
of absoclute liability since it bad located ard used its
yipes in accordance with statutory permission.

1 would not presume to srrounce the rule of German
law irn such cases before an aucdience of such profeazional
istinction «s this, dut it is my understanding that the

strict rule of which I creak does not here provail.
section 00% of the E.G.B i: protably more familiur to
all of you than to me but I interpret parsgraph two of
1his section to provide an exception from 1iability where
the defendant has complied with & regulatory statute.
Palancdt alsc advises on ruge €77 lhat ihe sprencuteffzesets
of 1ié64 falls within the regulutory statutes which ars
intended by that aparagraph. It would thus seem analogous
that a statute regulating the scuiety features of an
atomic reactor would also be included.

It should also be noted thai under German Law one
must consider the exact effect that Paregraph 907, sSatz 1
of the 2GB will have upon the location of reactors. It
&

i8 there provided:
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"The owner oI real property may demand
t%ﬁt no insteliation de nn&ntainggcgr cgg;
structed on adjoining preperiy w would,
by ita maintenance or uue, produce harmful
re¢sults upon his land, vlen such is evident
fron the very nature of the installation.
Chwro ozn installation conforms 4o sll statu-
Lory crovisions, .e., has observed s definite
roguiotion regardimg the distance from the
border of property from within which the
ingialiotion may be construsted, or has
observed other apeclal safety regulations,
then ihe removzl of the dnstallation can
only be denanded where a harmful result
actually exists,." ’

Attention should be given to a great deal of Iogic
in discussion of this particular parsgraph which 1s
contained in Minchcner Weue Juristische vWochenuchrift,
54, se 51%« It misht well be that a very complete and
thorough regulation of the location of reactors by a
conpetent ministry 4111 serve to preclude spuriocus suitis.

‘It is provided in paragraph 1 (a) of the Iiability
Code that,

"Zhere an sccident which results in both
personzal bodily injury or Jamage to properily
can be traced Tack to effects stemming from
electricity or gas which come from the install.
ation for the sup;ly or manufacture of eleotri-
city or gas then the operator of the installation
1s obligziad to respond in damagec. The same
shall apply even though the damages did nct result
from the effectz of electricity or gas bul rather
sre caused by the existence of such an Inusiczilstion,
except in cases where the installation ic shown
tc have been in proper condition at the time c¢f
the accident. An installation shall be lgemed to
be in proper condition :zc long as it conforms to
recoznized rules of tschnicsl practice.

“Paragraph 1 .hall not spply to instillztions
which actually zerve Jor the transmission of
siznals or signs.

*The liability for Jamages under senience 1
shall not exist:
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1) Where the damages occur inside of a
building and were caused by an install-
ation found therein or if they occurred
within the boundries of real property
which is in the possession of the
operator of the installation and upon
which the installation is located.

2) Where an appliance for the use of
Energy is damaged or damage has been
caused by such an appliance.

3) Where the damages have beer caused
by a higher power (Act of God),except
where the damage is attributable to the
f2lling of electrical supply lines,

*Where the fault of the person injured has
contributed to the damage then Section 254 of
the Civil Code shall aprly; in cases of damage
to property, fault on the part of the person
who exercises actusl control over the property
shall be treated as the fault of the person

damaged. ™
It will be noted that the accident need not result

from the typical dangers inherent in gas or eleetrieify,
but rather liability can be incurred where the damage

is caused by & falling post or the falling of wires
which carry no electricity. In the case of an atomic
reactor the damage could proceed from sources which have
not as yet been customary in the construction of stations
for the production of electrical energy. It is stated
in Reinhardt and Geigel,Der Haftpflichtprozeas, in their
commentary upon this particular section, page 224,
"plants for the production of energy do not fall within
the statute because they do not endanger the general
public a8 a rule."” Although the operating records of
atomic reactors do not indicate a very likely possibility
of danger to the general public, it is apparent that a
‘remots possibility does exist and thus the commentatorts
premise has been destroyed. It would thus follow that
this section of the statute will in all probability be
the basis for liability in such cases, and the burden
of establishing the safe condition of the plant and the
exercise of due care in the event of an accident will be
upon the owner or operator of the plant,
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In_the field of 1izbility yuestions, one must
alzo give thought to ihe liubility of manufscturers
cf reactor parts. . defect in o component part of &
reoclior, faulty consztruction of reagtor faecilities,
and the mishandling or misuse of radicactive products
may also cause consideggble dumase and we thus come
to the ;uestion of the zanufacturers 1i:tility to the
third persons injured by his negligence in this respect.
The rule formerly in the United Stetes was that a
manufactiurer was only liasble to the person to whom he
sold his goods if they were defective and this on the
basis of a varranty. In the corly daye of the auto-
mobile this doctrine chamged and it was held that a
manufacturer warranted to the ultimate consumer that
the rreduct was manufactured under due care and pre-
cautions for the safety of the consumer, or user, The

rule iz now stated in the Restatement of Torts, Section
395,

"A manufacturer who fails to exercise
ressonable care in the manufacture of a chattel,
which, unless carefully made, he should recognize
ag involving an unreasonsble risk of causing
substantial bodily harm to those who lawfully
usze it for a purpose for which it was manufaectured
and to those whom the wsuprlier should expect to
be in the vicinity of its probable use, 1is
subject to 1liubility for bodily harm caused by
its lawful use in a manzer and for a purpose for
which it was aanufsotured,”

In the case of Moran v. fittsburg .teel, 166 F 24 908,
decided in 1948, the defendant company hud designed and
installed storage tunks for the storage of liquified
natural gae for a utility compuny. Iven though the
tanks were installed upon the land of the utility
company. and became a part of the latter's property and
even though the explosion occurred thirteen monthes after
~the installation, the court held the manufacturer liable
for the injuries incurred by third parties who happened
to be in the ares at the time of the explosion, The
liability was based upon necglizent defects in the
manufacture of the tanks, and ulso upon the negligence

in the installation of them. It must be assumed from
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this decision that the rule would dpply to both manue
sicturers and construstion contractors enguged in the
érection of atomic resctors. In any event, hovwever,
there wu.t be proof of negligence in order ito create
liability in sueh cases and it is guite likely that in
many such cuses there will be evidence of coatributory
negligence and in wome the dootrine of the sssumption
of ®isk will apply. ‘

I{ should also be noted along this line in consider-
ing the liability of manufaciurers of component parts of
resciors that modern case law in the United states extends
this doctrine to a'distributor and imposes upon him a
duty to indicate by proper instruction the potentiality
of danger in an inherently dangerous article. 4 danger
is inherent when it is derived from the nature of the
ariicle itself, as opposed to dangers resulting from a
defectively made article that is otherwise ordinarily
harmless. Negligence attaches not to the manufacturing
but to the failure to give proper instructions snd
wurnirg, ,

Many of the problems which are presented to the
Americsn lawyer by thece doctrines are covered under the
German law by the doctrine of cafhal connection. However,
there =2lso the aprlication of the doetrine in difficult
caoses wlso Lecomes siraired amd difficult. The question
iz always what wes foreseeahle to the defendant at the
tire ke acted or whut should huve been foreseeable., The
Judge in deciding such & cnse must retrosctively place
himsel? mentally in the position of the person ucting.
This 1> not easy oince he then has before him the entire
file and 1s slready well acquainted with the results
that will follow should the action that was taken be
rerented, He nust thus dismiss from his mind all of those
things which he knows fyom resding the file in the case
and consider what the averzge person would do under the
same or similar circumstanceas.

It is obvious that neglicence will thus be the basis
of liability in atomic reac.or cases under American law
and therefore proof of that negligenbo will be of the
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utmost importance. There exsst: a principle which may
tend to bemeflt the plaintiff u:4d ease the problems of
proofy namely the prineciple of reSipsa loquitur. Basically,
- this doetrine whick applies when %he cause of the injury
or dsmaze 1s under the eole control of s defendsnt and
experience indicates thet the aceident causing the harm
would not hapren if due care was exercised, permits the
drawing of an inference of necligence from 2 mere recital
of the occurrence. The clusniral definition of the
doctrine is that given by L. Lrle in Scott v. Jondon
Docks Co., 2 H & C. 596, ""hen the thing is shown to
be under the management of the defendant or his servanis,
and the accident 1t such as in the ordinary course of

7z does not happen if those who have the management
use proper care, it affords ressonable evidence, in the
absence of explanatien by the defendant, that the accident
arose from & want of care.," The reason for the rule i»
that the party injured is uwsually without means of
establishing the exact cause of the éccidcnt'in'auch cases,
The difficulty is not in .tating the rule but in determin-
ing when such a caes is presented. The doctrine has been
held to include unexplained explosions in a powder factory,
boiler explosions, burstinz botilss, etc.

The approach to the problern of the burden of proof
under Cerman law is often very similar (Anscheinsbeweiss)
and the showing of such circumstances as will infer
negligence will suffice to shift the burden of going
forward with the evidence. .herec the aprlication of
these docirines will lead in the proof of negligence in
atomlc radiation cases is yet to be determined., The facts
in any cuse will predominate and shape the ultimate form
of the law, We should all bhe careful 4o aveid hasty
generalizations that do not consider that the new science
will be progressing and we should not become so fixed
that we cannot prosress with it, It would de well to
avold the mistakes whick the leral profession made when
the sutomobile first presented rnew questions of negligence
and liability.
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ited -8tatds, legal clirclea are ~ls0 rais=-
ing quesiionc ruzardimg the State as a vurty to litigs-
%ion resulting froo the ownershiy of the reactor fuel
or the mssulation of rrmactors, It is contemplated that
licemsad Tiran ararntipe industrial reactors ~ill
purchase .eir Uranium or Thordwm from the Atomic Energy
Comal.asiz "»d thus defeets 37 the fuel would be the
fault of thez Jovernment as would defects in the Adesign
of the plant or lcoaiiom when praseribed by re-ulstion
or sregifieally ordered by the Commission. Froblems of
govervasental 1iabilidy could also be created by an
ampiloyees of the Commission ordering or anmproving an
inaderuate method cf disposal for atomic waste productis,
i also note that govermmental control of fuels will be
propozsd sgon in fermany under "Atomstatute” recently
proposad by the German Atemic Incrgy Commission and
which will scon be preuented to the Cabinet for inclusion
in the forthcoming legi:slstive program., This proposal
al30 provides that the Corni :sfon shall store all atomic
fuels wnich a licensee' is nnt in & position to.put to
immediate usze, .

Under American law the itate as a sovereign is not
aubject to suit wiithout its conuent, but thiz consent has
been :iven in a limited form by the Federal Tort Claims
Act. Uection 410{a) of that act, however, requires a
"nerligent or wrongful zct or ommission”™ on ithe part of
a zovernment employce. Thir statute iz not sz severe as
sece - (1) (¢) of the British Crown Proceedinss Act
{10 znd 11 Geo. VI, c.44) which imposes government 1liability
evsclutely by reason of the ownership or contrel of an
extrs Lazerdous in.trumentulity. cuch an absolule
lizbiiity does not exist wider the American law as shown
by the decislom in Ialehite v, U.dey 346 U.3, 15, which
reliceved the Government from 1ishility in connection with
the explosion of ar amuonium znitrate storasze tank in the
Texar 4ty disaster. Gic couri held that the accident
resulicd from the decisions of rolicy by government
employecs in the storage facilities under the amuzonium
nitrate fertllizer progrenm, but that the employces acted
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within the proper limits of tne discretion left to thon
and thus were not ncgligent btut merely wrong and no
liability could attach tc the Government.

“hether the industrial reactor is to be operated
by private industry or by Government ir zn industrial
capacity would seem to make little diffcremce in the
over-zll problem which is one of balancing the rights
of the individual injured and the fault of the opsrator
in an squitable and just manner., 4 private undertaking
on the part of Government would not seem to justify its
hiding behind the mask of sovereignty to the prejudice
of one injured by negligence im the cperation of an
industrial reactor. The final application of the principles
to the state when made a pariy to cases arising out of
the industrial use of atomic euergy must wait for time
and the courts to determine.

While considering the problem of the liability of
the operator of the rescter toward third parties one must
also consider the place in the legal system of liability
for injury to employees. Under the system prevailing in
most of the Unlted States an employee is entitled to
compensation for injuries received while in the courze of
his employment, without regard io whether these are
occusioned by the neglizence or intentioral wrong of the
enployer, a fellow worker or by third persons, It is
imnaterial how the injury occurred so long as it occurred
in the course of his employment. This compensation for
injury is required by the laws o¢f most sitates to be
carried by state operated insurance funds, but in some
states private insurunce must be employed and in still
others it 1s optional whether the employee is insured in
a privaie of public insuranoe system. .

Under the luws of nearly all states an employee may
waive the benefits of this insurance after he has been
injured and elect to sue on the basis of nezgligence or
& willful wrong. %hen he makes such am election however
he waives his insurance rights und the zuit may be defended
by ithe smployer on the bucis of a lack of negligence or
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or the coniributory n»g;igtn@c of the employee himself.
Cf course ‘the damiges arc higer where neglicence can
be proven than ihey would be unier the genersl insurance
pxovilioné since he cam glso recover damages for pain
ang aufférlﬂg and xunitivq AamEEET o

A8 ﬂhe natural re:suld of this cituctlor in the Iuw
an employee does not generully waive hic itsurance rights
unless n¢ has a clear and virtually undisputable claim.
Kost onployera carry private i:. urance to protect them
againsy both types of claims,

It is ‘anticipated that strict regulation by the
Atemic nnergy Commission as to the methode of constructing
and o“aratimg reactors, d&fining the {testing equipment
to be earried by employees end the training of the
emplegeta in the usage of such cquipment will serve to
deti#m what is a non-negligent nm¢thod of operating such
an enterprise. (ne can also foresee the possibility of
nany clése queations of fact tm such cases because
radiation damage frequently coes not appear until long
after g&poeure. For exsmple, an employee may have been
encaged at one time in work om the disposal of fission=
able wiste products where the éarety measures of the
emplojer were inadequete, but iszter is shifted to another
portion ¢t the operation where the safety measures
empldyed were far above the minizum standard. Should he
latbﬁ prove to be suffering from radiation damage it would
be very difficult to esiasblish which jJob gave rise to the
injury. COf course, the duily tesiing procedures of the
employer z2hould reveal the overexposure immediately and
proper records of the daily amount of exposure of each
employse should showx the possitility of injury, but the
question then arises as to whetlicr the obligstion on the
enployzr to keep such records pluces the burden of proof
upon hix to establish that the employee was not exposed
during the disposal operstion.

I elieve that some of the same quections in this
direciion slso exist under the (ersen Law for as I read
Paragraph 618, Satz III, BGB, I note some rather general
language. It reads,
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“there the nepson :::iiled to services

does not fulfill the dutie. fc which he is

obligated .ith res)eet to the 1ife and healtk

of the person bouni io perforw vervice. then

vhe provisions of usetiom 842 throush CAG of

«ue Clvil Code regarding liability for Junuges

fowcoount of unlawful acts shall be coslespond-
noly arrlicuble.® , _

Under the German law there wrc slsc ;rovisions for
insurance by the empley:r %0 cover inmjury <0 thc empioyee
under Gesetz and thus it
would =pysar that many problems eould als- =2xist in this
fleld hizra,

As in 211 considerations ¢ the practical aspect of
public liability one must explore +the insurarce capacity
to asrume this liability,for privaie industry can seldom
operate without divesiving itsel? of ut least a ma jor
portion of this risk. In the field of property canmare
a unisue legal question ic wresented in deternining whether
the heat generated in nuclewr fission is in fact a fire
#ithin the meanine of most fire insurance policieu.

Since ihe source of mo:zt American law is Judicisl many
Tinely worded attempts L.ve been made tc Au¢fine the vord,
but nene ore absolutely satisfactory to cover the atomle
reasction. Most of these definitions recuire visible

light %o be emitted und th: transformation of thie molecular
structure of the substauce in .uch a manner as tc give off

heat ond energy in considerallc qusntities. Iost of these
definitions could well be interpreted to include nuclear
fission, but vere obvicusly not intended %o do so. The
priveipal difYerence to the scientist between a2 fire and
an wiomic reaction i: that in the former the atoms are
‘rearranged but not destroyed while in the latter the
vombardment of the atoms by the escaping neutrons destroy
the original atoms in their tormer identifiable form.

Jdust how this sclentifie differentiation will be received
by tihe courts however, is still problematical and for
several years now the [ire insurance companies in ‘merica
bave besn including special riders which specifically
exclude atomic reaciions and the heat from nuclear fission
from the coverage of the policy.
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I have noted recently that seventy private fire
insursnce companies in the United States have joined
together to establish an inter-insurance group 4o
comnence writing coverage for such losses. The same
type of association has bheen entered into in the field
of personal injury liability is I am informed by the
newspapers and ithese steps by the insurance industry
are most convincing evidence of the future of the
industrial use of itomiec Energy. When one contemplates
the high financial risk of such liability in the case
of a runaway reactor and the traditional conservatisnh
of the insurance business, it can only mean that they
have carefully investigated the problem and find a
highly remote possibility of heavy loss,

In considering the possibility of damage extending
over a wide area it is also likely that questions of the
Jurisdiction of courts in the various areas will also
come 1o the fore. 1In the United States we are perhaps
a little more troubled by this problem because the
separate States are juite autoromous and the rule of where
the suit must be brought is generally more strict than
is the case in Germany. Many of such questions in Zurope,
however will be matters of international law due to the
proximity of the different countries., OSince the disposal
of radioactive wastes is a matvter which might affect
other nations it is of ccursze a proper subject for treaty

negotiation. eatest problem in this regpect =
2l aries o LRy dicipia

in bodies of water whick touch upon other nations.
Another aspect of the problems resulting from the
indusirial use of Atomic Energy is that of limitations.
Since radiation damage is often quite slow to appear, it
is also a matter of when the right of action is outlawed
by the statute. Some precedent in this regard can be
found in both countries under those cases involving
radiation damage resulting from the industrial usage of
radium. Ve have had to modify our doctrine in this
respect in the United States to hold that the right of
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action first commences when the injury is discovered.

fhe rule under Germa:n law is the same in all cases and
1:9 been applied to other tynes of injuries lian that due
ts raldation. Whereas our statute usually commences to

‘ . the date of th: accident, the provisions of '

17 ~t2, Abs. 1, BGB, are much clesrer and base the
action upen 'nowledge of both the injury end the person
who coveed the injury. ‘

onclusion:

It will be seen that many questions have been
presented in this paper and few, if any, have been answered
with any definiteness, This is as it should be until
specific cases arise for decision, since new scientific
discoveries and techniques may alter the complexion of
the legal problems which may arise., However, it is not
too early for lawyers to put on their thinking ceps and
get about providing a place in their legal system for
this new form of knergy which will soon become a pard
of ihe incustrial world about us. Although, as a
profession, we are not empowered to enact the laws, we
are ethiically bound ‘o protect the public by calling the
attention of the lezislative and executive branches of
gevernment to gaps in existing statutes which impede
the adninisiration of justice. since jurists will be
called upmnic administer the laws in disputes arising
out ¢f this new form of &nergy it is not too carly to
bezin preparing ihe way. This has been & most enjoyable
experisznce to me and I only hope that some points worthy
of consideration have been forthcoming,.
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